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The digital economy has been with us for some time now 
and countries, either alone or working through the OECD or 
the United Nations, have been attempting to tax transactions 
within the digital economy using the established precedents 
for taxing international transactions. This has led to a variety 
of approaches being adopted and has resulted in not only a 
lack of clarity for international businesses but also a concern 
amongst Tax Authorities that there is an increased potential 
for tax avoidance, if not tax evasion.

In July 2013, the OECD issued a report titled “Action Plan 
on Base Erosion and Profit Shifting” (BEPS). This plan was 
endorsed by the G20 at their meeting in St. Petersburg in 
the same month. The first “action” in the action plan is to 
address the tax challenges of the digital economy and the 
OECD is to produce a report in September 2014 identifying:
• the issues raised by the digital economy
• possible actions to address them.

Whilst the OECD has only 34 member countries, much 
of its work is now being undertaken in collaboration with 
non-member countries. For example, the Global Forum on 
Transparency and Exchange of Information for Tax Purposes 
has 121 members  working together and is probably the 
leading international body for ensuring the implementa-
tion of internationally agreed standards of transparency and 
exchange of information for tax purposes.

In this edition of Taxlink, we have articles from a selection 
of countries from across the network which illustrate the 
current diversity of attitude and approach to the challenges 
posed by the digital economy. The articles focus mainly on 
direct taxes but we have also included a separate article on 
the implications for indirect taxation.

Mike Adams
Nexia Tax Director
mike.adams@nexia.com

Addressing the tax challenges 
of the Digital Economy
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Many local and global companies are active in the so-called 
digital economy for various business reasons, including cost 
reduction, increased responsiveness, low market  
penetration barriers etc. Hence, the business set-up of these 
companies has become rather volatile and likely less 
transparent which may attract the attention of the tax 
authorities in various jurisdictions. Not in the least since 
the tax authorities generally find it very hard to audit such 
(rather “thin”) e-commerce companies. 

The issue of internet-based sales is also high on the agenda 
of the OECD. To illustrate: in its so-called Base Erosion and 
Profit Shifting (BEPS) report, the OECD addresses the various 
challenges of the digital economy for the tax authorities all 
around the globe. Specifically, the BEPS report focuses on 
how to measure the taxable profits by jurisdiction for this 
e-commerce business industry with recommendations for 
change, including looking at the definitions of permanent 
establishment. 

On this point, the issue of permanent establishment is  
becoming more complicated as regulators (including the 
Belgium tax authorities) find it hard to keep pace with a 
rapidly developing digital economy. Also the taxpayers  
regularly find themselves in difficulty trying to decide 
whether certain operations in certain jurisdictions constitute 
a permanent establishment. In addition, the consequences of 
getting it wrong could mean big transfer pricing adjustments 
for multinational companies. 

The same is certainly true on the Belgium market. Still,  
notwithstanding this “concern”, no explicit administrative
guidelines of the Belgium tax authorities are currently 
available as far as direct tax is concerned. The Belgium tax 
authorities have neither (yet?) phrased any plans/guidelines 
stemming from the aforesaid BEPS report to address issues of 
the digital economy.       

In essence, for direct tax purposes in Belgium, two scenarios 
can basically come into play:
• either the company at hand is a “Belgium tax resident 

company” - as it is structurally managed & controlled 
out of Belgium - and thus this company is taxable on its 

Belgium
The Belgium experience

worldwide income at 33,99% Belgium corporate tax. It is 
then up to that company to demonstrate that its  
e-commerce business has led to a taxable permanent 
establishment in a tax treaty country in which case 
Belgium will fully exempt that tax treaty origin profit. The 
Belgium tax authorities will thus surely scrutinize the local 
substance level of that offshore permanent establishment

•  or the company at hand is not a “Belgium tax resident 
company”. If so, the Belgium tax authorities can only tax 
the Belgium-source net profit of that foreign company 
if they demonstrate that there is a taxable permanent 
establishment in Belgium. Needless to say that this comes 
down to an in-depth and often rather subjective analysis 
of all facts and circumstances. 

Nevertheless, as Belgium has an active tax ruling practice, 
it is habitual to submit the above questions - in a first phase, 
on a no-name’s basis if so desired – to the Belgium tax  
ruling commission. If so, you will be talking to a team of tax 
experts of the Belgium tax authorities who are used to  
looking into these matters in a proactive and constructive 
way. 

Specifically, it should be noted that the Belgium tax ruling 
commission has confirmed before that the mere fact of  
having “a server” in Belgium is “not enough” to have a 
taxable permanent establishment in Belgium. Moreover, 
some “human intervention” is needed to have a taxable 
permanent establishment for Belgium direct tax purposes, 
according to the general view of the Belgium tax authorities.

This automatically brings us to the issue of “substance   
requirements” that are equally high on the radar screen of 
any tax inspector in basically any jurisdiction. In summary 
and heavily simplified, without any relevant minimum 
substance level there cannot be any local “tax residency”, 
“permanent establishment” and/or meaningful “taxable 
basis”. Note that “substance requirements” are also   
becoming more important for VAT purposes. It is not evident 
at all for an e-commerce business with very little local  
business substance to be considered as being ‘established’ in 
Belgium for VAT purposes.

Relevant OECD Transfer Pricing Guidelines are referring to 
the following substance parameters: what roles and  
responsibilities are specifically assigned to what entity/
business unit in what jurisdiction? Does that entity/business 
unit have sufficient equity and insurance coverage given the 
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business risks it is exposed to? Is there enough skilled staff to 
carry-out a local core business? From experience, we know 
that the Belgium tax authorities also tend to look at the fol-
lowing factual criteria: any local directors and active bank 
account? Are local compliance formalities duly satisfied? 
Are meetings physically held locally? Are the company’s  
operating expenses recorded in the local P&L? 

Furthermore, business supplying e-services (telecoms, 
broadcasting and ‘electronically supplied services’) will be 
facing new challenges shortly, since as from 1 January 2015 
the VAT legislation will change the place of supply and the 
country of taxation of these services in a B2C context from 
the country in which the supplier is established to the  
country where the consumer is resident. 

One of the biggest challenges of suppliers of e-services will 
hence be to determine, and prove, where each customer 
is based as it is their location that determines the place 
of taxation. Inevitably there will be cases where there is 
contradictory evidence about a customer’s location. Also 
pricing will need to be reassessed as a variety of VAT rates 
will apply to EU customers dependent upon their location. 
Fortunately, the EC is planning to extend the ‘mini one-stop 
shop’ mechanism that currently exists of non-EU suppliers of 
e-services for EU suppliers. This mechanism avoids that   
suppliers of e-services would need to file VAT returns in 
every EU country in which they have a customer. Instead, 
they can elect to VAT register with the VAT authority of their 
‘country of identification’ and file a single VAT return and 
pay the tax due for all countries where they do not have a 
physical presence. 

Surely, to be continued ...! 

Contributed by
Kurt DeHaen and Wouter Brackx, VMB Tax Consultants
kurt.dehaen@vmb.be, wouter.brackx@vmb.be

Canada
The Canadian position

In his final budget tabled 11 February 2014, Finance 
Minister Jim Flaherty addressed the issue of “base erosion 
and profit shifting” (BEPS) strategies used by multinational 
enterprises (MNE). The Finance Minister again stated 
Canada’s commitment to working with other G-20 countries 
on the development of a BEPS action plan. In the budget, a 
120 day consultation period was announced, ending on 11 
June 2014. Canada’s further commitment to the issue was 
restated in subsequent briefs.

Finance Canada indicated in its release that input from 
stakeholders on issues related to international tax planning 
by MNEs – and on other issues, such as ensuring the 
effective collection of sales tax on e-commerce sales by 
foreign-based vendors – would help the Government 
to set its priorities and inform Canada’s participation in 
international discussions. The Government is interested in 
obtaining views on how to ensure fairness among different 
categories of taxpayers (eg MNEs, small businesses and   
individuals) and how to better protect the Canadian tax 
base, while maintaining an internationally competitive tax 
system that is attractive for investment. 

In line with the Government’s commitment to ensuring tax 
fairness and protecting the Canadian tax base, the  
Government is seeking the views of stakeholders as set out 
below. In addition, the Government is conducting a  
consultation on a proposed rule to prevent treaty shopping. 
The Government invites input on the following questions:
• what are the impacts of international tax planning by 

MNEs on other participants in the Canadian economy?
• which of the international corporate income tax and 

sales tax issues identified in the BEPS Action Plan should 
be considered the highest priorities for examination and 
potential action by the Government?

• are there other corporate income tax or sales tax issues 
related to improving international tax integrity that should 
be of concern to the Government?

• what considerations should guide the Government in  
determining the appropriate approach to take in  
responding to the issues identified – either in general or 
with respect to particular issues?

• would concerns about maintaining Canada’s  
competitive tax system be alleviated by coordinated  
multilateral implementation of base protection measures?

In addition, the Government is inviting input from  
stakeholders on what actions the Government should take 
to ensure the effective collection of sales tax on e-commerce 
sales to residents of Canada by foreign-based vendors. For 
example, should the Government adopt the approach taken 
in some other countries (such as in South Africa and the 
European Union) and require foreign-based vendors to 
register with the Canada Revenue Agency and charge the 
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Goods and Services Tax/Harmonised Sales Tax (GST/HST) if 
they make e-commerce sales to residents of Canada?
We look forward to seeing the responses to the  
Government’s request for input over the coming months.

Contributed by
Jonathan Bicher, Nexia Friedman
bicher@nexiafriedman.ca

Many major foreign digital companies are established in the 
French market: Google, Yahoo, Intel, Microsoft, Experian, 
Criteo, Daily Motion, Deezer, Ubisoft and eCairn.

As a result France is the third-largest Information and  
Communication Technology (ICT) market in Europe (source: 
European Information Technology Observatory, 2010) with 
significant developments in the following digital economy 
sectors: world-class telecommunications, e-commerce, 
cloud computing and video game sector.

But the inadequacy of the French and international tax rules 
to tax digital activities, when not established in France is 
challenging the traditional tax concepts.

Indeed, the “digital revolution” by mitigating and redrawing
the border between production and consumption, leads 
to exponential tax avoidance. For example, some ”digital 
businesses” turn users’ data into a refined database which 
can be used for developing further business at no further 
cost. Such businesses, once they become profitable, often 
optimise their corporate income tax and VAT through  
basing the operations of their affiliated entities in countries 
that have specific tax benefits and/or bilateral agreements 
(“treaty shopping” and “tunnel states”) and, in particular, by  
centralising their intangible assets in countries with low tax 
rates.

French domestic proposals
To fight against business distortions and the unfair  
competition e-businesses created with their corporate tax 
and VAT models and their establishment in low tax  
jurisdictions, France has considered both a short-term and a 
mid-term approach. In the short-term the French tax 
authorities have launched several tax audits over the past 
few years and sought significant tax adjustments for some 
major e-businesses. As a basis for a mid-term action the 
French government consulted “think tanks” regarding the 
possibility of creating a dedicated tax system for the digital 
economy, a topic which was notably addressed in the 
“Pierre Colin & Nicolas Collin” report and in the “Lescure” 
report.

France
Digital economy taxation

The “Pierre Colin & Nicolas Collin” report, released on 
18 January 2013, focused on the taxation of the digital 
economy. In particular the report suggested creating specific 
taxes for the digital economy and including them in the 
2014 French budget. The basis of the authors’ analysis is the 
assertion that Foreign internet companies benefit in France 
(and other jurisdictions) from massive public investment 
(infrastructure, etc) to which they did not contribute in 
building or financing. In this context Pierre Colin & Nicolas 
Collin contemplated two key measures. The first one was 
the creation of a new tax designed to take the value creation 
process of internet companies into account. According to 
the authors, this tax should be designed to create incentives 
for digital economy companies to adopt compliant practices 
in favor of “user empowerment and innovation”. The second 
one was to amend the permanent establishment (PE)  
definition for the digital economy such that a PE would be 
created each time internet user data is collected in a  
domestic market, thus treating internet users as 
uncompensated workers.

The “Lescure” report, released on 13 May 2013, focused on 
cultural policy in a digital environment, in particular the  
report envisioned new ways to finance the creation of 
cultural content in a digital media environment and to 
protect artistic creation. One of its proposals was to create a 
specific tax applicable to both French and foreign 
connected device or terminal manufacturers. The report 
contemplated a 1% VAT add-on. The tax would apply on the 
device’s sale or rental to the end consumer and would be 
due by the device distributor/retailer or the service provider.

Further to these, France considered in 2013 addressing the 
issue on its own, possibly by creating a new domestic Web 
tax.

In parallel, and as part of a longer term effort, France  
promoted international and European initiatives towards 
the overhaul of the existing tax rules applicable to digital  
activity and the introduction of the concept of a digital  
permanent establishment.

French participation to an international comprehensive 
solution

In 2013, the French government initiatives and its position 
were reflected in the European Commission discussions 
with the OECD concerning tax havens, base erosion and 
profit shifting.

Furthermore a consultative report of the French Digital 
Council for the French government favored an international 
approach and argued against domestic proposals. The 
French Digital Council report, Opinion n°2013-3, released 
in September 2013, focused on the taxation of the digital 
economy. More specifically, the purpose of this report was 
to provide the French government “ with guidelines that can 
be used in the decision-making process” in the  
consideration and design of a non-sector-specific taxation. 
The main conclusion of Opinion n°2013-3 was that the 
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introduction of a unilateral “digital tax” would be irrelevant 
while a multilateral approach should be adopted. The report 
also argued that sector-specific taxes raise “feasibility  
problems”.

Furthermore, to restore business rule fairness, the Opinion 
n°2013-3 recommends:
•  starting an “intra-European” tax initiative with prompt 

tests and enacting new measures into French tax law with 
a reciprocity provision (as for the possible “Tobin tax” on 
financial transactions)

• preventing aggressive tax planning practices which are 
“even more popular among recently-created, global  
digital companies”

• ensuring coordination of effective measures between 
governments on non-sector-specific taxes (VAT,  

 corporation tax) by taking actions against “conduit 
countries” which hamper international tax cohesion and 
promote tax havens

• restoring transparency between governments, businesses 
and users by taking actions such as the disclosure of  
business operations via an OECD database

• introducing a data-“predator pays” (the so-called ”  
Colin-Collin” tax) taxation principle only if coordinated 
with other governments.

Also, to foster the digital economy transition, the Opinion 
n°2013-3 recommends:
• implementing tax incentives for ”developing businesses’ 

digital activities” and to accelerate ”the digital transition 
of public stakeholders”

• providing balanced support for “the transformation of  
existing players” and for”the emergence of the next 
cutting-edge players”.

On 10 October 2013, Pierre Moscovici, French Minister for 
Economic Affairs and Finances, and Fleur Pellerin, French 
Minister delegate for SMEs, Innovation and the Digital 
Economy, confirmed that the French government would not, 
in 2014, create a new French economy domestic tax on 
digital businesses. The Ministers pointed out that the main 
purpose of the digital economy taxation reform is not 
budgetary performance but the restoration of fairness in 
terms of tax competition between operators in the digital 
economy.

In this context, and within the OECD led work, the French 
government requested an amendment to the existing  
international tax rules, based on the recognition of a “digital 
presence” of a business in a country even though there is 
not any physical presence.

They also insisted that the EU members should coordinate 
their efforts against tax evasion. Furthermore, and in line 
with the Opinion n°2013-3, they aimed for a coordinated 
review of the digital economy legal framework going be-
yond taxation and comprising competition law, intellectual 
property law.

In line with Pierre Moscovici’s and Fleur Pellerin’s state-
ment, and notably since the release on 24 March 2014, 
of the OECD discussion draft regarding digital economy  
taxation, the French government road map has not triggered 
any additional domestic moves.

Contributed by
Delphine Parigi, Novances
delphine.parigi@dpz-avocats.com

Ireland
BEPS and tax transparency

Ireland has benefitted from the digital economy. Therefore 
the potential threat to Ireland is a reduction in the current 
level of investment in the digital economy. There are also 
potential benefits that may result from changes arising from 
the base erosion and profit shifting (BEPS) project.

This article discusses the commitment of Ireland to assist the 
OECD with greater tax transparency. The article also sets out 
the measures introduced in recent years to provide greater 
tax transparency and Ireland’s commitment to the BEPS 
project.

The Government published a document called “Ireland’s  
International Tax Strategy” (“the Document”) in October 
2013. The Document points out that Ireland ambitiously 
pushed forward the international tax reform agenda during 
its EU Presidency in the first half of 2013 and achieved   
significant progress in countering tax fraud and aggressive
tax planning. Ireland was also one of the early movers 
in relation to new international initiatives on automatic 
exchange of tax information, being the fourth country in 
the world to sign a FATCA agreement with the United States 
(US). All these actions show Ireland’s commitment to tax 
transparency.

The Document states that Ireland is committed to actively 
contribute to the OECD and EU efforts to tackle harmful tax 
competition. This is achieved by: 
• active participation in the EU’s Code of Conduct and the 

OECD’s Forum on Harmful Tax Practices
• rejecting the introduction of measures in national   

legislation which could constitute harmful tax  
competition

• eliminating any measure in national legislation in the 
event that it was found to be harmful

• active participation in the OECD Base Erosion and Profit 
Shifting project.

Measures taken to demonstrate Ireland’s commitment   
include full exchange of tax information with partners 
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through 69 double tax agreements and 22 tax information 
exchange agreements. Also, not commonly known, a 25% 
rate of corporate tax applies to non-trading and investment 
income to protect against ‘brass-plate’ operations with little 
substance and to reinforce the role of Ireland’s corporation 
tax regime in fostering active, substantial, trading operations 
in Ireland. 

In 2010 Ireland introduced mandatory disclosure rules to 
obtain early information about certain tax schemes and how 
they work, obtain information about who has availed of 
them, and close down by legislative action, or use of anti-
avoidance provisions, any such schemes that are viewed 
as aggressive. A General Anti-Avoidance Rule (GAAR) has 
been in place since 1989, the European Commission is now 
calling for all Member States to introduce such domestic 
legislation. Ireland introduced transfer pricing rules which 
are in operation since 2011 and are based on the OECD 
arm’s length standard. 

In relation to the BEPS project, the Document states “Ireland 
welcomes the BEPS project, and also the coordinated effort 
at OECD/G20 level to deal with the challenges BEPS poses. 
The purpose of the project is to better align the right to tax 
with real economic activity. We already do this – profits 
charged in Ireland reflect substantive operations here – and 
we are fully supportive of solutions that would extend the 
alignment of tax and real economic activity internationally. 
Ireland is taking an active part in the BEPS project and we 
are committed to working with our OECD colleagues to  
address aggressive international tax planning. When the 
OECD work on the automatic exchange of information 
is completed we will bring forward legislation to enable  
Revenue (with the consent of the Minister) to make  
regulations to implement the automatic exchange of  
information agreements envisaged. This is also in line with 
our commitment in the charter to promote global  
automatic exchange of tax information, in line with 
existing and emerging EU and OECD rules. If, as expected, 
the OECD’s report is completed in mid-2014, we will  
propose legislative measures in the context of the Finance 
Bill later that year.”

The Document adds that “this year’s Finance Bill will add 
two measures in domestic legislation that will further extend 
the information exchange network and help in tackling  
aggressive tax planning”. Finance (No.2) Act 2013  
introduced these two measures. The first measure was the 
ratification of three new international tax agreements. The 
second measure is a change to the company residence rules 
aimed at eliminating mismatches that can exist between tax 
treaty partners in certain circumstances. The previous rules  
enabled companies to be ‘stateless’ in terms of their place of 
tax residence. Prior to the change a company could be 
incorporated in Ireland, be excluded from the place of  
incorporation test and therefore be tax resident in the  
country in which it is managed and controlled. Certain 
countries, for example the US, apply residency under the 
place of incorporation rule rather than a management and 

control test, which resulted in some companies being  
resident nowhere. 

The tax strategy group (TSG), which is comprised of  
Government officials released part of a paper titled  
“Corporation Tax Policy” (“the Paper”) recently from  
November 2013 which commentated on the Irish   
corporation tax regime. The Paper states “The standing 
of Ireland’s CT regime was independently confirmed in 
January 2011 when the OECD Global Forum Peer Review 
Report on Ireland’s legal and regulatory framework for 
transparency and exchange of information found that  
Ireland has an effective system for the exchange of 
information in tax matters and is fully compliant with OECD 
standards.”

With regard to the BEPS project the Paper states that the 
main aspect of the BEPS work that is potentially significant 
for Ireland is the work stream looking at anti-abuse/
Controlled Foreign Company (CFC) rules. If the Irish  
corporation tax trading rate of 12.5% is lower than the  
minimum tax rate set out in another jurisdiction’s CFC rules, 
the parent company in the other jurisdiction could suffer 
additional tax. At the present time the European Court of 
Justice specifically prohibits EU Member States from   
applying controlled foreign company rules by reference 
solely to tax rates applied in other Member States (ref. the 
2004 Cadbury Schweppes case). Any move to circumvent 
that ruling would be of significant concern. Also Ireland 
may ultimately need to introduce its own CFC legislation.

In conclusion the Irish Government is committed to the 
BEPS project. The so called “Double Irish” and “Dutch 
Sandwich” structures do not result from legislation in 
Ireland alone, rather they are the result of the domestic 
legislation in a number of countries, including Ireland, but 
also the US and the way international tax rules have been 
designed. Ireland cannot on its own introduce measures 
to combat these structures. A co-ordinated international 
response is required which Ireland is fully committed to 
contributing to.

Contributed by
John Fisher, Smith & Williamson
john.fisher@smith.williamson.ie
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Luxembourg 
BEPS Action 1 on digital 
economy

“Address the tax challenges of the digital economy” is 
the first action in the OECD BEPS Plan (“BEPS action 1”) 
and technically one of the hardest. The Plan calls for the 
identification of the main difficulties that the digital sector 
poses for the application of existing international tax rules. 
This involves the review of different business models and a 
better understanding of the generation of value in the digital 
economy. An OECD report is expected by September 2014 
detailing the relevant issues from a direct tax and indirect 
tax perspectives, and a first discussion draft was released 
on 24 March addressing the tax challenges of the digital 
economy. While containing discussions on key features and 
business models, as well as the opportunities for BEPS that 
can arise in a digital economy, and some potential options 
to address those tax challenges, it is acknowledged that the 
related proposals are at an early stage of development and 
do not represent consensus views.

Four elements from this first discussion can be highlighted at 
this stage:
(i)  the emergence of new business models, characterised 

by activities conducted on a greater scale and distance, 
the mobility of intangibles, users and business  
functions, the decreased need for local personnel, a 
flexibility in the location of servers, a reliance on data, 
the use of multi-sided business models, the volatility of 
evolving technology and low barriers to entry, which 
create difficulties on determining the jurisdictions in 
which value creation occurs, this last one being  
obviously a prerequisite before envisaging potential 
modifications to the existing international tax rules.

(ii) the identification of four BEPS opportunities created 
by the (partial) transformation of all standard business 
models into so-called “digital economy” models:
a. limitation of functions, risks, and personnel presence  

in the market (source) country to minimise taxation in 
those “consumption” countries,

b. reduction or exemption from withholding tax at 
source country,

c. low taxation at resident (recipient) country level,
d. minimisation of current taxation at the ultimate   

parent company level.

(iii)  identification of broader tax challenges directly derived 
from the specificities of the digital economy:
a. the ability to remove functions and physical presence 

from the market jurisdiction,
b. the question of valuing creation of data compared to 

the market distribution driver,
c. the technical tax question of defining the related 

income in order to address the corresponding tax 
international standards,

d. the related VAT impacts on cross-border transactions.

(iv)  Potential options to address the tax challenges raised by 

the digital economy:
a. the elimination of exemption on permanent  

establishment presence ruled by article 5 (4) of OECD 
Model Tax Treaty (activities relating to preparatory 
and auxiliary activities), or at least making such   
exemption unavailable if such activities constitute 
one of the core activities;

b. new definitions of the permanent establishment   
notions as raised by this article 5:
i. based on the notion of “significant digital  

presence”, or
ii. on the extension of the notion of dependent agent 

when contracts are usually concluded with  
persons located in one jurisdiction, or

iii. on the creation of the notion of “on-site business 
presence” (economic presence through interface at 
customer’s location);

c. levy of a final withholding tax due on certain   
payments for digital goods and products.

Luxembourg has been, is, and will be an attractive place for 
the development of ICT related business, via an increasing 
favourable economic and tax environment that can be  
summarised by highlighting the following pillars:
(i)  conscious at an early stage of the explosive growth of 

digital technologies and their deep impact on the global 
economy, Luxembourg, a commercially attractive

  country, has decided to compete over the past years 
in the digital economy through a number of initiatives 
and public investment in infrastructure, high-speed  
connectivity, and research capabilities at the University 
of Luxembourg.

(ii) the creation of a favourable attractive and stable tax  
environment, notably via the IP tax regime and the 
maintenance of the lowest normal VAT rate in the EU.

(iii) the benefit from EU VAT rules on e-commerce (VAT due 
at the country of establishment), combined with both 
above-mentioned pillars, has allowed the establishment 
of ICT and digital companies in Luxembourg such as 
eBay, Amazon, Paypal, Skype.

The change of the EU VAT rules (VAT due at the country of 
consumption via a one-stop-shop process) has created a first 
threat, answered by an increase, for budgetary objectives, 
of the normal Luxembourg VAT rate from 15 to 17%, but 
remaining the lowest VAT rate in EU.

The “BEPS action 1” on the digital economy is obviously a 
second threat for Luxembourg as it has an impact on both:
(i)  direct corporate tax income, considering Luxembourg 

has created an economic and direct tax favourable  
environment to keep existing ICT and digital companies 
and still attract new ones, despite the loss of the VAT 
incentive, impacting the second pillar described here 
above, and

(ii)  the diversity of the Luxembourg economy with  
movement towards the digital global trend,  
impacting the first pillar described here above, as it 
would become an increasing challenge to attract ICT 
companies as their corporate income taxable basis will, 
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in any case, be switched to the consumption countries, 
whatever the international tax method used (extension 
of permanent establishment notion, extension of  
withholding taxes rules).

The answers from the Luxembourg authorities, that can be 
deduced from different government announcements, can be 
summarised as follows emphasising the continuous desire to 
develop Luxembourg as an hub for digital businesses:
(i)  conscious of the need for existing businesses to review 

and adapt their existing operating structures and  
business models, and to increase local economic 
substance, Luxembourg will impose an extension of the 
current corporate governance and substance rules

(ii) linked to the preceding and to the desire to maintain an 
attractive tax environment, Luxembourg intends to:
a. create a legal and tax framework for treasury  

activities, aiming notably at transferring additional 
group functions within Luxembourg-based  
companies,

b. amend the existing IP tax regime, remaining in line 
with EU rules and considering the existing focus on 
such specific tax rules,

c. extend the existing transfer pricing rules in line with 
OECD standards and recommendations to create a 
secured tax environment,

(iii)  after consultations with Luxembourg key players and 
advisors, Luxembourg will continue to develop and 
finance initiatives, with the objective to create an  
economic ICT driven favourable environment.

Contributed by
Jean-Philippe Roch and Florence Gaset, A3T S.A.
jproch@a3t.lu, fgaset@a3t.lu

Netherlands
The Netherlands prefer 
OECD action over EU  
action

Base erosion and profit shifting (BEPS) continues to be on 
top of the agenda of the Organisation for Economic
Co-operation and Development (OECD) and the European 
Commission.

At the core of the BEPS debate is a sense that MNEs should 
pay a fair share of tax in the jurisdictions in which they are 
doing business and the increased budget pressure in most 
jurisdictions. A common issue with digital enterprises is 
their heavy reliance on intangible assets, massive use of 
data, digital product delivery and complicated worldwide 
business models, which can make it hard to pin down 
where value is created and where digital enterprises are  
doing business. Effective taxation of the digital economy 
in the OECD’s view requires an approach in which the 
jurisdiction where the actual value creation takes place is 
taken into account. In the BEPS debate the customer base in 
a jurisdiction has been mentioned more than once. In view 
of this it is interesting to see that the Action Plan mentions 
indirect taxation. One could argue that the location of the 
customer base is most relevant for consumption-based taxes 
(VAT). These are perhaps easier to levy and may solve some 
of the concerns. The first action proposed in the Action Plan 
is to create a dedicated task force that will analyse the 
different business models in the sector and create a new 
taxation system that takes into account the specifics of 
digital economy.

The Netherlands’ government in a letter to the Dutch  
parliament on European action against tax fraud, includes 
some comments on the desirability of EU action in respect 
of the digital economy as being considered by the EU High 
Level Expert Group on Taxation of the digital economy. The 
Netherlands’ government does not believe that the tax rules 
should distinguish between the “digital economy” and the 
“normal economy”. It considers the taxation of digital  
businesses a global issue and therefore discussions should 
take place on the OECD level rather than on the EU level. 
The Netherlands await the outcome of these discussions.

Contributed by
Chris Leenders, Koenen en Co
c.leenders@koenenenco.nl
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Singapore
“Solving” the digital issue –
How taxing is it for   
Singapore?

With the long-awaited publication of the Action Plan on 
Base Erosion and Profit Shifting (BEPS) on 19 July 2013 by 
the Organisation for Economic Cooperation and   
Development (OECD) and the strong endorsement of that 
plan by the G20 in September 2013, an intense global 
debate has begun on the roadmap to reform the 
international tax system with the purpose of tackling tax 
evasion as well as tax avoidance by companies. The  
international tax system was designed originally to prevent
corporate profits from being taxed twice. The current focus 
of the OECD is on preventing cases where profits might 
inappropriately escape tax or where taxable profits are  
separated from the location of the valuable activities that 
generate them. The BEPS project is unprecedented for the 
OECD in terms of its breadth and its timeliness.

BEPS is a source of concern for governments, both from a 
revenue perspective and more importantly from the 
perspective of perceptions about the fairness of the tax 
system. Although Singapore is not a member of the OECD 
or G20, the BEPS Action Plan could have extensive  
influence on its tax policies and economy in the coming 
years, impacting companies operating in Singapore.

There are 15 specific actions in the BEPS Action Plan. 
The first action is identifying unique features of the digital 
economy and introducing appropriate tax rules to address 
the digital economy. This action point, to be completed by 
the OECD within one year, is certainly fraught with  
significant challenges.

The existing principles of taxation are now outdated as they 
were set when there was a lower degree of economic  
integration and the focus by the OECD was on preventing 
double taxation. According to the OECD, the digital 
economy is one instance where long-established tax 
principles are made to appear outdated.

Electronic commerce is borderless. It is contracted and 
delivered in a paperless and faceless format, driven by rapid 
changes in information and communications technologies. 
These technologies have enabled taxpayers to move their 
“place of business” from one tax jurisdiction to another 
quickly, seamlessly and effortlessly. It has also enabled 
taxpayers to “hide” cross-border transactions and to choose 
whichever low-tax jurisdictions they like to record  
(electronically) these transactions.

For tax authorities, the ability of taxpayers making  
untraceable transactions on the internet poses serious  
problems for tax collection. Electronic commerce raises 
many questions relating to the concept of permanent  
establishment.

For example, where should profits be recognised and tax 
paid if consumers in multiple tax jurisdictions can make 
online purchases? Can a website constitute a permanent 
establishment? Can the presence of a server constitute a 
permanent establishment? Can an internet service provider 
be an agent for a foreign seller in a tax jurisdiction? The list 
goes on.

The Singapore tax authorities have not made any explicit 
statements to address the tax challenges of the digital 
economy in the context of the BEPS Action Plan. Singapore 
does not have specific legislation governing electronic  
commerce, the general tax principles apply. Generally, 
the operations test is used to determine whether income 
is derived in Singapore. One must examine the business 
model and extent of operations (including the presence of 
personnel) to determine whether the income is liable to tax 
in Singapore.

In year 2001, the Singapore tax authorities have indicated 
in their e-commerce tax guide that the mere presence of a 
physical server in Singapore will not amount to trading in 
Singapore. The Singapore tax authorities would look through 
the server which merely acts as a communication tool, to 
the extent of business activities in Singapore to determine 
if a person is trading in Singapore such that his business 
income is liable to Singapore tax. This clarification serves to 
highlight that the server is not the only factor in considering 
the tax implications in Singapore.

However, digital business models have grown exponentially
since year 2005 and recent empiric studies prove that base 
erosion is a real phenomenon. It is no longer valid that  
electronic commerce business models need a physical local
presence “to maintain a competitive advantage and to 
provide the desired product or service to the recipient in the 
quickest and most cost-effective manner”. In fact, many new 
electronic commerce models are tailored to avoid a physical 
nexus wherever possible.
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The link between “digitisation” and permanent  
establishment has been around for over a decade. More 
recently, this discussion on permanent establishment has  
become somewhat more sophisticated with the 
development of cloud computing (and high speed 
broadband). This is especially the case as broadband now 
allows for the hardware (servers) to be further away from the 
customer (ie not in the same jurisdiction). These  
developments have certainly sparked discussion on how tax 
authorities could access (part of) the online sales income 
generated in their jurisdiction, even without the presence of 
any servers.

It is clear that electronic commerce has grown from merely 
streamlining relations between consumer and business to a 
much more robust phenomenon embracing efficient  
business processes within a firm and between firms.   
Inevitably, the related taxation issues have grown as well. 
The Singapore tax authorities are aware of this changing 
global tax landscape and it is anticipated that they will be 
looking into digital economy related tax measures.

Definitely a space to watch…

Contributed by
Lam Fong Kiew, Nexia TS Tax Services Pte. Ltd.
lamfongkiew@nexiats.com.sg

As part of the 2014 Budget, the UK tax authorities (HMRC) 
published a paper entitled “Tackling aggressive tax planning 
in the global economy” in which it outlines the UK’s  
priorities for the OECD BEPS project.

The paper re-affirms the UK’s support for the BEPS project 
and sets out its commitment to deliver within the agreed 
timetable. It recognises that international co-operation is 
the only way to tackle the challenge of tax avoidance in the 
global economy. 

The Digital Economy
HMRC recognises that the UK faces particular challenges 
in relation to the digital economy, being a net exporter of 
digital products and services and having the highest global 
average online spend per capita by e-consumers. 

However, consistent rules should be applied to all busi-
ness, and the digital economy should not be treated any 
differently from any other business sector. The work of other 
OECD Working Parties (in particular Working Parties 1 and 
6) should therefore be expanded to take account of issues in 
the digital economy. 

HMRC are not proposing any significant changes would be 
made in the UK other than those arising from the OECD 
project.

Permanent establishment
Many tax planning arrangements are generic and can be 
utilised by multinational groups in all sectors, including the 
digital economy. 

However, online businesses can more easily deliver  
products and services into a market without the need to 
physically locate there and thereby create a permanent 
establishment. They can also fragment activities within a 
group to ensure that the threshold for creating a permanent 
establishment in relation to any particular group company 
operating in that country is not breached.

UK
OECD BEPS Action Plan 
and priorities for the UK 
in respect of the digital 
economy
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These issues are already being considered by Working Party 
1 and HMRC consider that they should review the 
permanent establishment concept to take account of 
technological advances in the digital economy. Any changes 
made to the definition of permanent establishment as a 
result should then be applied to all businesses.

Transfer pricing
The digital economy is reliant on intangible assets,  
computing infrastructure and business models which build a 
large number of users. These can be more easily be located 
in low tax jurisdictions than traditional businesses.

HMRC note that Working Party 6 is already focussing on 
“important functions”, so that under revised transfer pricing 
rules, less profit will be allocated to the mere holding of  
intangibles. These rules should also be extended to the  
digital economy.

HMRC will also encourage the OECD to undertake 
ongoing economic analysis of the digital economy to enable 
a proper understanding of the role and valuation of  
intangible assets. 

In addition, any changes to the definition of permanent 
establishment will likely require amendments to the rules on 
profit attribution, which would be done in conjunction with 
Working Party 6.

Advertising
Although HMRC expect that most issues affecting the digital 
economy can be dealt with under Working Parties 1 and 
6, there may be other issues where the UK will introduce 
“supplementary rules… if progress on updating the existing 
international framework fails to materialise”.

Online advertising is given as a specific example, but no 
detail is provided on how HMRC may approach this.

VAT
Changes to VAT and the digital economy are already being 
made in the EU. 

Under the current rules VAT on digital services is only 
charged in the UK if the supplier is in the UK. If the supplier 

is located elsewhere in the EU, VAT is charged at the rate 
of the country in which that supplier is located, even if the 
supplier is supplying services to UK consumers. This has led 
some businesses to locate in countries where the tax rate is 
most advantageous to them. 

From 1 January 2015, services will be subject to VAT in 
the Member State where these are used or consumed. This 
means that broadcasting, telecoms and e-services will be 
taxed in the UK, when they are supplied to UK consumers 
from suppliers located elsewhere in the EU. This will bring 
the VAT treatment in line with the rules that already apply to 
suppliers located outside the EU.

Any international VAT/GST Guidelines developed by the 
OECD will be based on the same destination principle on 
which the EU rules are based. 

HMRC do note that VAT or GST alone will not be “the only 
answer” to the challenges of the digital economy, and  
corporation tax measures will be equally as important. 

Summary
The HMRC paper summarises its position on the digital 
economy as follows:

“Digitisation of the economy is challenging the way that 
international tax rules are applied. We believe that work to 
update the threshold at which a company becomes taxable 
in a foreign country and transfer pricing guidelines to take 
into account technological advances will address many of 
these challenges, but we will propose supplementary rules 
to tackle specific issues raised by digitisation if progress on 
updating the existing international framework fails to  
materialise.”

The UK at least believes that the taxation of the digital 
economy should focus on transfer pricing and permanent 
establishment.

Contributed by
Robert Langston, Saffery Champness
robert.langston@saffery.com
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Uruguay
The Digital Economy – 
risks and actions to face 
its threats

Uruguay is a South American country with an area of 
176.215 km2 and a population 3,200,000.

 It is a founding member of MERCOSUR (South Common 
Market) together with Argentina, Brazil, Paraguay and the 
recent incorporation of Venezuela.

It is known for its global open economy with freedom of 
capital flows.

From the taxing point of view, it applies the criterion of  
Territoriality and only taxes income originating in its  
national territory as well as the net worth located in the 
country. A Global Income regime does not apply. 

Globalisation
We live in an age of liberalisation and the globalisation of 
national economies, which has led to different changes in 
countries’ economies and different ways in which each   
nations’ tax authorities handle these changes.

In time, this globalisation process will become more intense
and the immense advances achieved in information  
technology will make digital commerce a key tool for doing 
business.

Is this a threat to the tax administration in Uruguay? 
We believe so.

Being a small economy makes Uruguay very vulnerable to 
any globalisation process and the tax authorities are aware 
of this.

What has been done?
The Uruguayan taxing system was known for having a great 
number of taxes generating very low revenue and also   
having collection and control problems.

From 2007 to the present day, several measures have been 
implemented. Their purpose is to meet both international 
standards in terms of avoiding harmful tax practices and 
to fight fiscal deception and evasion arising from different 
types of business, such as those developed within the new 
digital economy.

Actions taken by the Uruguayan Tax Administration to 
counter the threat posed by the digital economy
The main actions put into practice have been as follows. 
1. The 2007 global reform of the Uruguayan tax system
 Reforms were introduced in order to simplify and make 

the tax system more efficient as well as introducing  
Personal Income Tax and several relevant variations, as we 
comment below.

2. Agreements to avoid double taxation and agreements 
with several countries for the Exchange of information, 
following the OECD directives

 International agreements with the following countries are 
now effective in Uruguay: 

 Germany, Argentina, Korea, Ecuador, Denmark, Spain, 
Finland, France, Hungary, India, Iceland, Liechtenstein, 
Malta, Mexico, Norway, Portugal and Switzerland. Other 
agreements with Greenland, The Faroe Islands and  
Sweden are still at the negotiation stage. 

3. New transfer price system enforcement 
 The Transfer Price system was introduced by the fiscal 

reform in 2007, following the guidance of other countries 
in the region which in recent years had addressed similar 
situations in their legislation.

 The fiscal reform did not aim at controlling the prices 
between related entities- as the tax system was already 
able to do that. It established a systematic basis on which 
companies should document transfer prices, and,  
eventually, re-calculate the tax to be paid.

4. New definition of Permanent Place of Business 
 The new definition of a permanent Place of Business - 

taking the OECD models as a basis-aimed at determining 
what local taxes an entity would be subject to, always 
following the “source” principle. 

5. Securities Law
 Through the approval of this law in December 2009, 

which regulates the domestic capital markets, (issuers, 
agents that participate in such market, stock exchanges 
and all public offerings), the Government was looking 
for greater transparency and efficiency in the market and 
also providing investors with greater protection through 
information disclosure.

6. Registry of Bearer Shares in Uruguay’s Central Bank and 
prohibition of bearer share companies in the agribusiness 
sector.

 Following its international fiscal transparency policy, in 
2012 Uruguay took the step of creating a state registry to 
record the ownership of certain assets. Access to the  

 information recorded is subject to strict disclosure  
controls.

 This new law obliged all holders of stock and securities 
to provide the issuing entity with a sworn declaration 
containing certain personal information. The issuing entity 
was then obliged to provide the Uruguayan Central Bank 
(registration head) with this and other information.

7. Greater flexibility in banking secrecy
 There is some reduction in banking secrecy but only for 

special cases. This reduction can take one of two forms:
a) voluntary: the taxpayer agrees with the Administration 

over the withdrawal of banking secrecy
b) judicial: disclosure can be made either where there 

is an ongoing judicial dispute and a formal request is 
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made by the Uruguay Tax Administration or,  
alternatively, disclosure can be sought by a foreign 
country with an existing and effective/in force   
international agreement, for operations after January 
2011.

8. Electronic Invoicing
 In 2013, firms began implementing a system of electronic 

invoices and it was estimated that within 2 years 70% of 
the firms in Uruguay would adopt it.

 This system is believed to benefit all the parties involved:
 • contributing to society through promoting better care 

for the environment
 • firms should notice a significant decrease in their  

operating costs
 • the Tax Administration will benefit from a substantial 

improvement in the amount and quality of information 
received, which will also improve the taxpayer’s tax  
compliance controls

 • helping to fight evasion, leading to the generation of 
loyal and transparent competition among all taxpayers.

9. Elimination of the special tax system for offshore   
companies

 The special tax system for offshore companies was 
eliminated in January 2001 to comply with international 
standards. This implied that companies could continue 
operating but within the general tax system.

10. Limitation on foreign purchases via the internet

With the digital economy, consumers are finding it more 
attractive to buy from other countries through the web, 
as in many cases they can find the products they need at 
significantly lower prices due to the exchange rate, prices, 
and tax free imports, among other factors.
 
In Uruguay different measures have been adopted to  
control purchases through the internet (purchase of 
clothing, shoes, technology equipment etc) by 
controlling the entry of foreign goods. Examples of the 
limitations imposed are: 
• up to 5 times a year, each individual is able to purchase 

goods that do not exceed $200 of customs value and 
are less than 20kgm in weight

• goods taxed with an excise tax (alcoholic beverages, 
perfumes, cigarettes, etc) are not allowed to be bought 
via Internet.

 
This is a summary of the measures that Uruguay has been 
implementing so that the general globalisation of the  
economy and particularly the digital economy are not 
viewed as threats from a tax point of view but as   
opportunities for economic development.

We believe that the basis of an open global economy 
depends on international cooperation in which the tax  
issues play a very important role. 

Contributed by
Diego Rodriguez and Andrés Bonomi, Estudio Bonomi
dbonomi@estudiobonomi.com, 
abonomi@estudiobonomi.com

US
Tax treatment of the 
digital economy from the 
United States perspective

The Organisation for Economic Cooperation and   
Development (OECD) has been conducting a base erosion 
and profit-shifting (BEPS) project, and the United States (US) 
has been working to ensure that the project’s   
recommendations, due to be finalised by September 2014, 
align with US interests to the extent possible in that political 
process.

As of the date this article was drafted in early May 2014, 
the latest public update from US representatives to the BEPS 
project indicated continuing strong US opposition to the 
development of specific rules for the digital economy, in 
contrast to the desires of some other participating countries 
to create such carve-outs. Specific sub-topics are addressed 
below.

Permanent establishment 
The existence of a permanent establishment (PE) has long 
been viewed among the various national taxing jurisdictions 
as requiring some level of substantial ongoing physical 
presence, which does not typically capture the often  
significant revenues generated by internet sales made across 
national borders.

In the BEPS project context, non-US participants have been 
vocal in suggesting that a new ‘significant’ or economic 
presence standard (in place of the traditional PE) is needed 
for digital commerce, to properly capture economic activity 
for taxation in a given jurisdiction. The official and unofficial 
US responses have been overwhelmingly negative, 
including reactions that point to the obvious need to fully 
consider deductions and profit related to any new PE 
approach that changes longstanding methods of sourcing 
revenues.

US objections to an expansion of PE locales focus on the 
difficulty in allocating deductions when a PE can exist  
without any physical ‘footprint’ in a given country, 
creating more uncertainty for income taxation. Instead, the 
US opponents suggest that other countries change their 
internal VAT provisions if the goal is simply to raise tax 
receipts.

US-based comments indicate that determining the existence 
of a PE from data collection activity within a country does 
nothing more than recognise that activity as a component 
part of the digital economy, without creating any useful 
principle that can be used to develop rules to reasonably 
determine the allocation of income tax burden among   
nations. 

Further, many US observers note that the collection of data 
has no inherent value, but must be analysed to create value, 
so that any emphasis on data collection is misplaced. Data 
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collection has become very efficient in the digital world, but 
all business is now digitised. And all business still involves 
providing product or service to customers that must be 
found and satisfied. As such, they argue no separately  
identifiable digital economy exists, and therefore we have 
no valid reason to change PE concepts to accommodate it.

Silicon Valley, as the US-based technology industry is 
known, has weighed in publicly on the possibility of  
recognising a ‘virtual’ PE. Their representatives have 
described this as a failure to distinguish the well-settled 
income tax focus on where the activities occur that create 
profits from the consumption tax (VAT or sales tax)   
legitimate focus on location of the consumption. These 
industry representatives have also expressed alarm at the 
drift toward ignoring the separate legal status of corporate 
and other entities as a way of attacking income that escapes 
taxation world-wide.

Intangibles and transfer pricing
The US viewpoint is clear that even if intellectual property 
(IP) cannot be sustained at its reported value and with the 
asserted reasonable investment return to the owner entity 
(often in a no- or low-tax jurisdiction), the overstated low- or 
no-tax profit should be put back to the US holding entity, 
and not dispersed for income taxation by various producer 
or market countries.

The US is officially committed to preserving arm’s-length 
pricing, to be abandoned only in special circumstances 
where traditional methods fail to provide a just result. But 
many countries are venting about fairness, and their 
commitment to push for change appears great.

The US hopes to prevent any arbitrary zero or low rate 
return on IP, that would by overriding agreement shift profit 
to higher tax jurisdictions where production or sales occur. 
Failing to stop this would upset the preferred US treaty 
approach, deny treaty benefits now allowed and might 
include elimination of the planning available through hybrid 
entities, where the tax status differs between payer and 
recipient jurisdictions.

Country-by-country reporting
The most pronounced US objection to other countries’   

proposals involves the possible imposition of an 
international apportionment regime, such that the US 
government is not willing to agree with the gathering of 
information necessary for implementation unless a firm 
agreement is reached to prevent premature use by others.

News reports indicate that the US has succeeded in having 
the list of tax disclosure items related to possible   
apportionment narrowed from initial proposals.

While many developing countries view arm’s-length   
pricing as inequitable, a presumably unbiased United  
Nations representative has publicly warned that arm’s-length 
may still be preferable to apportioning overall income, 
with its complexity and likely incentive for tax competition 
among countries (similar to what has existed for decades 
within the US among its 50 States).

Many US tax practitioners appear fearful that the BEPS   
project will set the stage for a move to an international   
apportionment approach to income taxation, despite  
assurances to the contrary from a US government  
representative in recent public debate.

Yet actual practice has changed, according to public discus-
sions among tax practitioners. For example, Asian producing 
nations have claimed in their tax examinations that arm’s-
length pricing results in an overvalued cost of IP to related 
companies that use the IP in their production processes. The 
clear implication is that IP is a tool to undermine the value 
of physical production, which is the sole possible  
application of the IP, so the production activity should share 
in the return on IP value, and might even be argued as a  
co-creator of the IP.

As for market countries, such as in Europe, there are  
practitioner-perceived rejections of valid arm’s-length 
transactions based solely on the desire of taxing authorities 
to raise revenues, often cloaked in terms of the need to take 
a wider view of related transactions, the logical extension of 
which would be apportionment. 

Contributed by
Tim Ross, CliftonLarsonAllen LLP, USA
tim.ross@claconnect.com
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And finally...

It’s not all about corporate tax! – 
A VAT view on BEPS and the digital economy

There has been much written in the professional press over 
the last six months regarding the OECD initiative on Base 
Erosion Profit Shifting, or BEPS for short. That paper  
identified 15 different areas on which the OECD wishes to 
take action, with the first, and possibly the most important, 
being the digital economy. The tax world has taken the   
Action Plan on board with varying degrees of enthusiasm, 
but importantly BEPS is not only about direct taxation.   
Action on the digital economy is very much about the world 
of indirect taxes, and specifically VAT. 

In fact the VAT world could be said to be way ahead of 
the direct tax world on addressing the impact of the digital 
economy. VAT is a tax based on turnover, and it quickly 
became apparent that while the traditional way of doing 
business whereby the internet is simply used to place orders 
would not cause any problems, once the internet started to 
be used to deliver services the loss of a visible supply would 
be problematic. Many years ago, the EU extended its VAT 
legislation to bring certain Business-to-Business (B2B)   
supplies into the reverse charge mechanism for EU 
business customers, and then added further obligations 
for non EU Business-to-customer (B2C) suppliers requiring 
them to register for VAT in the EU. It was this second change 
of legislation which saw Luxembourg develop as a home for 
non-EU suppliers with no EU establishment in order to take 
advantage of that country’s preferential reduced VAT rate for 
certain e-commerce services. The last set of EU changes are 
due to come in next 1 January for B2C supplies with both 
EU and non EU suppliers being required to account from 
that date for VAT at the rate applicable in the member state 
where the customer is resident. This last change will erode 
Luxembourg’s privileged position, and is estimated that it 
will cost Luxembourg EUR800m in lost revenue, resulting in 
that country having to increase its standard rate of VAT from 
1 January 2015 from 15% to 17%.

While many non-EU businesses have observed their  
obligation under the above rule changes to register for VAT 
in the EU, there does remain an issue as to how to police 
the requirement of non-EU business to register in the EU, 
and this undoubtedly is one of the problem areas with the 
digital economy, and brings us back to the BEPS project.

It is however worth asking why taxation of the digital 
economy should be the first action point in the BEPS paper. 
Undoubtedly the digital economy creates a number of  
challenges as to how we go about taxing the digital  
economy, but this is more about the changing way in which 

we do business today, and is not to suggest that there has 
been any attempt to manipulate or shift profits in the digital 
world to date, other than perhaps a shift for indirect tax 
purposes to Luxembourg as highlighted above. The debate 
on the digital economy should therefore be separated from 
the discussions on BEPS.

The digital economy does however throw up a number of 
questions in relation to our long standing approach to issues 
such as “permanent establishment”, or for VAT purposes, 
“business or fixed establishment”, and whether existing 
definitions are fit for purpose in an age where, with modern 
technology, a permanent establishment might possibly be 
considered to be a cloud in the sky. Already established 
views that a computer server standing in the corner of a 
room could not represent a permanent establishment are 
being questioned. It will be important that whatever  
resolution the direct tax world finds to these problems 
should go glove in hand with the world of VAT. In our 
opinion it is inevitable that both worlds will come closer 
together over time as global governments focus much more 
on indirect tax gathering, and it seems nonsensical if in the 
future we settle on one understanding of what a permanent 
establishment is for direct tax purposes, only to find that for 
indirect tax purposes there is a different approach.  
Furthermore, these issue are core to understanding which 
country has taxing rights, and again, if there is no coming 
together of direct and indirect taxation views on this   
subject, we are likely to see examples of direct taxation in 
one country unconnected to the indirect taxation of  
business turnover which may sit in another country,   
although some may argue that this is not necessarily  
illogical.

VAT has been grabbing taxation headlines for some time 
now as, globally, governments recognise the importance 
of revenue raising via a turnover-based tax. Taxation of the 
digital economy and the OECD’s BEPS paper might initially 
be thought to be about direct taxation, but indirect tax  
issues are of equal importance, and creep into almost all 
of the other 14 action points. Nexia firms around the world 
will learn to ignore VAT at their peril! 

John Voyez, Smith & Williamson, UK
Leader of the Nexia Indirect Taxes Special Interest Group
john.voyez@smith.williamson.co.uk 
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