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Section 1

New regulations introduced by the Romanian Civil 
Procedure Code, which entered into force on    
15 February 2013

Although litigation is to be avoided, disputes cannot always be solved outside the court 
room and an experienced business litigator can help in shaping the dispute so that it is 
consistent with an eventual prevailing position in court.

This being said, it follows naturally that the regulation of disputes under jurisdictions of 
interest should be of present interest for any business enterprise wishing to mitigate risk.

Following several postponements, on the 15 February 2013 the new Romanian Civil 
Procedure Code came finally into force, as a likely consequence to Romania’s  
obligation to comply with the European Law. The project of the new Civil Procedure 
Code (“The New Code”) was envisaged in the manner that the proposed provisions do 
not conflict with the direct application of EU legal instruments, and introduces, in a 
consolidated form, procedures applicable on the EU territory. The New Code is  
intended to have a strong impact on the business environment from Romania, by  
instituting measures for shortening the civil trial duration and the enforcement of  
executor titles corresponding to the business needs of the companies in accordance 
with the application of the procedural guarantees. It has to be noted that the  
provisions of Civil Procedural Code are supplementing the procedural rules applicable 
in tax disputes and regulated by special laws. 

As a novelty, the New Code regulates expressly the elimination of the second appeal as 
an ordinary appeal, the introduction of modern ways of procedural communications, 
the regulation of video and audio evidence, the possibility for creditors to intervene in 
the enforcement of an executor title initiated by another creditor, the mandatory  
character of the preliminary information regarding to the mediation procedure  
availability for certain litigations and last but not the least the introduction of specific 
measures intended to ensure the predictability of applying the law.

The New Code introduces temporary protective legal measures in intellectual property 
disputes with patrimonial and non-patrimonial elements in an emergency procedure. 
Thus, if intellectual property rights are the subject of unlawful, actual or imminent   
actions, and this action may cause an injury difficult to repair, the court may order 
interim measures, consisting in ordering the defendant to end the unlawful action or to 
take the necessary measures to preserve evidences available in this type of disputes.

Also, the New Code regulates a fast and efficient procedure for low value claims (up to 
EUR 2,300) consisting in filling a form and attaching any documents the plaintiff finds 
fit for the proof of his claim. Parties need not to be present and hearings will take place 
only if the court finds it necessary for the just settlement of the case. 

It is expected that the New Code will bring an improvement in the civil litigation  
activity in Romania, by reducing and further eliminating the frustration and length of 
the process, now to be handled by courts which are becoming more experienced and 
reliable in their handling of commercial disputes.
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Instead of conclusion, as a matter of interest, it has to be noted 
that judicial taxation for litigation in Romanian Courts is not 
high and in the majority of cases litigation in Romanian Courts 
may be much more affordable than local or international  
arbitration. 

Contributed by
Dr. Beatrice Onica Jarka, Cunescu, Balaciu & Associates,  
Romania
beatrice.onicajarka@cunescu.ro

Since 1 January 2012 a new regulation for the transfer of family 
businesses and companies applies in the Flemish region.  
Donations of family businesses and shares can now be effected 
at 0%, while inheritances of family businesses and companies 
which could previously take place tax-free are now subject to a 
rate of 3% (direct line and between spouses/legal cohabitants) or 
7% (all other persons).

Ratio Legis
With the amended regulations, the Flemish legislator wants to 
ensure the continuity of Flemish companies and thus promote 
sustainable employment. Besides the fact that high giftand  
inheritance taxes represent a danger for the continuity of a 
company, it also appears that the lack of experience, expertise, 
knowhow and contacts, which the manager has not been able to 
transfer timely to his successor, could compromise the 
continuation of the company. The objective of the present  
regulation is to encourage managers to start planning their  
succession actively at an early stage. For those who have not 
been able to foresee in their succession in time, a reduced rate 
of inheritance tax remains applicable as a safety net.

Elaboration and conditions
The new regulation is set down in Article 140bis et seq of the 
Registration Rights Code and Article 60/1 et seq of the   
Inheritance Code. The conditions, under which the exemption 
from gift tax and the reduction of inheritance tax can be  
benefitted from, are similar. It can be stated that the emphasis in 
the current decree lies on the presence of an operating activity.

By emphasizing the presence of an operating activity, the  
legislature has opted only to take into account family   
companies that create an added value to our society. For  
example, companies that hold “no real economic activity” are 
specifically excluded from the favorable regulation. 

In the case of a pure property company or a holding company 
of which the sole purpose is to obtain and own companies, this 
condition is obvious. A holding company that also provides 
management services to its subsidiaries can make use of the 
favorable regulation.

Furthermore, the legislator determines an additional condition 
that the donor or testator (alone or together with his family) must 
own a sufficient share. More specifically, an ownership of at 
least 50% of the company or shares is required (full   
ownership). The concept “family company” was thereby 
expanded in the sense that it is accepted that a company with 

Transfer of family businesses 

three family branches can qualify. In that case, it is required that 
the testator or donor has at least 30% of the shares in full  
ownership. Depending whether he, together with another  
shareholder or two other shareholders owns the family   
company, it suffices that they collectively own 70%, respectively 
90% of the shares.

Holdings qualify, provided that they meet the above condition 
of ownership with at least a minimum of 30% of the shares in at 
least one direct subsidiary that in turn is an operating company 
and has its seat of effective management in the EEA. In this case, 
the favorable measure is however limited to the value of the 
shares of the holding company in its subsidiaries that meet the 
set out conditions. Just as before, the holding company engaged 
in an economic activity itself can benefit from the favorable 
regulation, whereby the underlying companies should not be 
considered.

In addition, receivables on family companies are no longer 
eligible for an exemption or reduction. Only the inheritance or 
donation of shares or certificates can still take place under the 
favorable regime. Importantly the regulation can also be applied 
to a gift with reservation of usufruct. This way, the manager can 
foresee in the transfer to the next generation without losing all 
control.

Comparison Walloon Region
As is the case for the Flemish Region, the conditions for the 
inheritance and donation of family businesses are the same in 
the Walloon Region. Just as in Flanders real estate companies 
are excluded and it is possible to donate with reservation of 
usufruct. 

Perhaps, the main point of difference between both regions is 
that in the Walloon Region both the inheritance and the  
donation of a family business can happen at 0%. Next to that, it 
is also still possible to transfer receivables on family businesses 
applying the beneficial regime. Unlike in Flanders there is  
however an employment condition, in the sense that the 
company must either employ personnel under an employment 
contract, either work exclusively with (certain) self-employed 
workers. A minimal degree of employment is not required.

Furthermore, the unity of transferred securities should   
represent at least 10% of the voting rights in the general  
meeting, a condition which is unknown in Flanders. If the unity 
of the transferred securities represent less than 50% of the voting 
rights in the general meeting, a shareholder’s agreement for a 
minimum period of five years should be concluded and with 
reference to at least 50% of the voting rights. The parties should 
commit themselves to take into account the conditions for  
maintaining the zero rate. In the Walloon Region, this implies 
that the activity of a company is maintained during five years 
after the acquisition. During this period, the capital and  
receivables may not decrease and the totality of employees 
should remain stable by at least 75% of its current file. 

Comparison Brussels Capital Region
The Brussels Capital Region only foresees in a regulation for the 
inheritance of family businesses at a reduced rate of 3%. For 
the donation of family businesses, the federal arrangement is 
applicable in which the tariff of 3% also applies. Holdings and 
real estate companies are in any way excluded in Brussels. A 
reduced rate for receivables and the reservation of usufruct is 
impossible. 
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In case of inheritance, the scope of the regulation is also limited 
to small and medium sized companies. The total number of 
shares to be transferred should represent at least 25% of the 
voting rights in the general meeting. Only shares belonging to 
the deceased will be taken into account, not these belonging to 
his family. In case the totality of the transferred shares represent 
less than 50% in the general meeting, a shareholder’s agreement 
should be concluded, similar to the Walloon Region. The  
conditions for maintaining the exemption are also similar to 
those in the Walloon Region.

Conclusion
In the three Regions, there are different regulations for the 
transfer of a family business. The family entrepreneur should be 
aware of this and take into consideration which Region offers the 
best solution. 

Rather than consider migrating abroad for reasons of inheritance 
planning, the Walloon government deserves to be taken into 
account regarding the transfer of family businesses, even though 
the Flemish inheritance law is favorable in other areas. The 
entrepreneur will, besides his estate planning, be able to take 
the opportunity to reconsider his company or the current group 
structure of his company in a larger context and readjust where 
necessary to reach for an optimal tax structure. Of course taking 
into account the different economic and financial flows within 
the company or group. 

Or how to turn a need into a virtue.

Contributed by
Hilde Marcou, VGD Accountants en Belastingconsulenten, 
Belgium
hilde.marcou@vgd.eu

Withholding tax, Tax Administrative 
Assistance Act, electronic customs 
documents, changes in lump-sum tax 
and mandatory certification of employee 
participations

We are pleased to provide the following relevant information  
regarding impending and already implemented concise changes 
in legislation.

A. Withholding tax
A motion was submitted on 20 March 2013 instructing the 
Swiss Federal Council to suspend all negotiations with other  
countries surrounding the implementation of withholding tax. As 
a solution to untaxed assets held by foreigners in Switzerland, 
withholding tax has proven to be a dead-end.

While Austria and the United Kingdom have accepted a  
withholding tax (both tax agreements went into effect on 1 
January 2013), Germany could not muster a majority to approve 
such an agreement. In Italy, any progress in negotiations is 

hardly anticipated due to the country’s political conditions, and 
a withholding tax has not garnered much support in the OECD 
either. The future development of the withholding tax system is 
therefore unclear.

B. Tax Administrative Assistance Act
The Tax Administrative Assistance Act (TAAA) governs the  
implementation of administrative assistance in double taxation 
agreements (DTAs). The act went into force as of 1 February 
2013, repealing the previous ordinance that regulated the  
implementation of double taxation agreements.

With the enactment of the Tax Administrative Assistance Act, 
group requests are also permitted according to international 
standards. According to the ordinance on administrative  
assistance pertaining to group requests in conjunction with 
international tax agreements, such requests are permissible for 
information regarding circumstances relating to the period from 
the enactment of the law.

C. Electronic customs documents
Starting from 1 January 2013, certain customs documents will 
be available in electronic form only. The customs 
assessment decisions for export procedures will be issued solely 
in electronic format, while the documents relating to import 
procedures will be available selectively in either electronic or 
hardcopy form. The term electronic assessment decisions means 
that a file must be retrieved for electronic safekeeping. Those 
who previously filled out customs declarations via forms can 
now procure their own e-dec application, which takes into  
account the services of freight forwarders utilising the  
application, or submits the declaration via e-dec web. The 
declaration can be complex without prior knowledge of customs 
matters. We therefore recommend practicing for actual cases 
in advance via the test link on the Swiss Federal Customs  
Administration’s (FCA) e-dec web.

D. Changes in lump-sum tax
A Swiss popular initiative to abolish the lump-sum tax at the  
national level was launched in March 2011, which will  
probably be subject to vote in 2014.

The new Federal Law on Taxation According to Expenses will 
enter into force already as of 1 January 2016. Federal direct tax 
and cantonal taxes for lump-sum taxpayers must be assessed 
according to the seven-fold, rather than five-hold, cost of living 
factor in the future. A minimum taxable income amount of CHF 
400,000 has been determined for federal direct tax. The cantons 
are also required to set a minimum taxable income level  
according to the new law.

The cantons have the option to grant a transition period of five 
years to persons already subject to lump-sum tax. The lump-sum 
tax option is only offered by certain cantons.

E. Mandatory certification of employee participations
The Federal Law on Taxation of Employee Participations as well 
as the ordinance on mandatory certification of employee  
participations entered into force as of 1 January 2013.

The legislation should reaffirm the rule of law regarding taxation 
of employee participations, particularly with respect to the  
taxation of employee stock option plans. The timing of the tax 
on options is limited to the date of acquisition and exercise 
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thereof. Consequently, existing tax rulings relating to employee 
stock option plans can lose their validity and therefore be  
subject to restructuring.

The ordinance regulates content and form of the certification 
of employee participations that must be included on the  
salary statement and submitted to tax authorities. Hence, each 
employer that issues employee participations in its firm or group 
company will be legally subject to mandatory certification.

Contributed by
Anita Eggerschwiler and Stefanie Gugger-Bolliger,   
ABT Treuhand-Group, Swtizerland
anita.eggerschwiler@abt.ch, stefanie.gugger@abt.ch

In general land is registered with cadastral office and land 
register. Every piece of land consists of at least one cadastral plot 
and a plot number is assigned to it. The cadastral map provides 
information on exact boundaries, the cut and the location of the 
land and access to the land. The cadastral plot is registered in 
the land register maintained at the local courts. The land register 
is divided into four sections: ownerships, inventory (section 1), 
encumbrances (section 2) and mortgages and land charges  
(section 3). 

Ordinarily, the priority of rights depends on the time of   
registration. Anyone may rely on the content of the land register. 
That means, whoever acquires land can therefore place his/her 
trust that a person, who is registered as the owner of the  
property is indeed the owner of the property. 

There are different types of ownerships in real estate: sole,  
co- and joint ownerships. Co-ownership means, that every 
owner owns fraction which can be sold and encumbered  
separately and generally without consent of the other co-
owners. Whereas in case of joint ownership each owner owns 
the whole land jointly with the other owners and is restricted to 
dispose of his/her share separately. Furthermore it’s possible to 
converse a property in condominiums and to individually own 
condomiums, however that includes co-ownership on land and 
commonly used spaces on the building. 

Moreover Hereditable Building Rights (HBR) are possible even if 
these right are not very popular. In the main part municipalities 
and the church are the most common freeholder who grant HBR 
to third parties.

The sale of a piece of land always includes the building located 
on it. Ownership of land includes all objects firmly attached 
to the land, eg buildings and garages. Fixtures and fittings of a 
building are included, if they were customised to the building 
structure, if they form a unity with the building and if they have 
considerable impact on the building as a whole. 

Section 2 
Overview of Real Estate Transaction in 
Germany

Encumbrances and charges
Before signing the contract, it is advisable to check the land  
register to see whether any rights and encumbrances and  
charges are associated with the land. The following aspects 
should be taken into account: 

Priority notice: Priority notice of procurement of ownership 
secures enforcement of a chain relating to a property.

Furthermore the land could be subject to an easement, thus an 
obligation to tolerate specific conduct of someone else on his/
her plot of land.

In addition an usufruct is conceivable. Usufruct means the 
beneficiary may possess the land and take the emoluments of 
the land.

Besides land charges and mortgages can be associated with the 
land.

Encumbrances or land charges not listed in the land register are 
deemed non-existent vis-a-vis a purchaser.

Transfer of title
Pre-conditions for the transfer of a title are the obligation to 
transfer the land, a separate agreement on the transfer of land 
(“Auflassung“) and the registration in the land register. Also the 
SPA and all other related documents need to be certified by a 
notary.

Tax aspects of real estate transactions

Share deal vs. asset deal
For the seller a share deal is often the desired way of disposition 
of the asset, as capital gains from the sale of shares are typically 
tax exempt (in Germany currently 95% of capital gains for most 
corporate holders and 40% for private individuals are income 
tax exempt). The buyer may have opposite interests as he can 
depreciate the acquisition costs of the asset but not of shares. 

VAT
In general, real estate transactions are tax exempt but seller may 
choose to tax. Property related input VAT charges are subject to 
a 10 year claw-back period, ie in case that the initial use of the 
property has changed.

The sale of property may be deemed as sale of ongoing business, 
if the “leasing business” is transferred to the buyer (so-called sale 
of a going concern). In this case the sale of property is treated as 
a non-taxable sale of a going concern.

In addition Real Estate Transfer Tax and extended trade tax 
exemption must be taken into account with the implementation 
real estate transactions. 

Contributed by
Dr Daniel Kautenburger-Behr and Sarah Ungerechts, LL.M.oec.
Ebner Stolz Mönning Bachem, Germany
daniel.kautenburger-behr@ebnerstolz.de
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Ebner Stolz, Germany

Ebner Stolz Cologne legal group (Daniel Kautenburger-Behr, 
partner, and Ansgar Dürig) advised NIBC Bank N.V. on its recent 
real estate development project in Germany (creation of a joint 
venture with Reggeborgh). The relationship between the Ebner 
Stolz Cologne legal group (Daniel Kautenburger-Behr, partner) 
and NIBC Bank N. V., a Dutch Bank focussing on Corporate 
Banking and Consumer banking activities, began in 2010 with 
the financing of a real estate development in Berlin, Germany. 
Ebner Stolz Cologne legal group has advised NIBC on several 
projects in recent years, including the financing of real estate  
developments in Berlin and the sale of a retail properties  
portfolio.

Ebner Stolz Cologne legal group and transaction services (Dirk 
Janßen, Daniel Kautenburger-Behr, partners, and Nils Mengen, 
Lutz Maschlanka) advised Borggreve, Germany, a producer of 
exclusive biscuits and pastry, on its recent acquistion of Bolletje, 
Netherlands, a Dutch rusk producer. Borggreve is a long-time 
client of Ebner Stolz in Cologne. In this transaction Ebner Stolz 
was assisted by its Dutch Nexia partner firm FSV (Bas Opmeer, 
Pierre Sarton).

Section 3 
News from the Nexia Legal Service 
Group Members

Cunescu, Balaciu & 
Asociatii, Romania

Cunescu, Balaciu & Asociatii has been recently assisting  
successfully Getica OOH SRL (former News Outdoor SRL), the 
third player on outdoor Romanian market, in the procedures in 
front of the National Council Against Discrimination on a labor 
contract termination matter. Cunescu, Balaciu & Asociatii have 
been providing full legal advice to Getica OOH SRL since 2004. 
Cunescu, Balaciu & Asociatii have an extensive practice in 
labour law advising and litigation. 

Cunescu, Balaciu & Asociatii has assisted three companies 
involved in the most important M&A transaction in the gambling 
business in Romania. By concluding the transaction, the  
acquiring company Game City S.R.L. and the target companies 
Game World Romania and Monaco International 2001 S.R.L. 
created a new corporate entity - Game World Romania – being 
now the main player in the gambling industry in Romania. 

Cunescu, Balaciu & Asociatii has been recently assisting the 
Romanian Association of Factoring, (whose members are the 
ten top banks from Romania) in the application of the Law no. 
72/2013 reatrding the measures against the delay in   
fulfillment of the payment obligation resulting from the contracts  
concluded between the professionals and contracting public 
authorities.

Cunescu, Balaciu & Asociatii has been assisting since 2010, 
IMPRESA PIZZAROTTI & C. S.p.A., an important international 
construction company, based in Italy, in connection to its 
contractual relations with Romanian National Company for 
National Roads and Highways SA, referring to construction of 
two important highways sections Bucureşti-Braşov and Cluj Est.
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